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[bookmark: Text6][bookmark: Text7][bookmark: Text8]THIS PETROLEUM STORAGE TANK REMOVAL AGREEMENT ( the Agreement), by and between the State of Texas, acting by and through the Texas Department of Transportation (State), and      , a for an entity, list state of formation and type of business entity, having its principal business address at       (Company), acting by and through its undersigned duly authorized officer for the purpose herein provided, shall be effective on the date of approval and execution by and on behalf of the State.

WITNESSETH:

WHEREAS, Company is the owner, operator or both of one or more Petroleum Underground Storage Tank Systems (“PUSTS”), as said terms are defined in Title 30 of the Texas Administrative Code and as promulgated by the Texas Commission on Environmental Quality (“TCEQ”), lying underneath or in close proximity to that certain tract or parcel of land more particularly described in Exhibit “A”, attached hereto and made a part hereof for all pertinent purposes (the “Property”); and

WHEREAS, State desires to acquire fee simple title and/or certain interests in said tract or parcel as authorized by the Texas Transportation Commission; and

WHEREAS, State and Company desire to set forth their respective rights, responsibilities and obligations regarding the removal of any PUSTS on the Property and cleanup and/or remediation of any damages resulting from leakage from any PUSTS located on or in close proximity to the Property;

NOW, THEREFORE, for and in consideration of the premises and the mutual covenants and agreements hereinafter made by the State and the Company, but subject to the conditions hereinafter set forth, the State and the Company agree as follows, to‑wit:

ARTICLE I

A.	Before the State acquires a right of possession to the Property, the Company shall provide the necessary statutory notice of construction pursuant to 30 T.A.C. §334.6(b)(2). The Company must remove and dispose of any and all PUSTS in, on or under the Property and backfill the tank pit and chase lines to grade, in accordance with the Backfill and Compaction Standard Specifications described in the attached Exhibit "B", which is hereby incorporated herein for all purposes, no later than (30) days after the State acquires a right of possession to the Property. The above shall be accomplished by the Company in a good and workmanlike manner and in compliance with all rules and regulations of the TCEQ and in compliance with all requirements of the Texas Water Code.

B.	Any earth or other materials to be removed from the Property for compliance with the rules and regulations of the TCEQ, together with any and all PUSTS located in, on or under the Property, are deemed to be real property, with the title to all of the above to be retained by the Company, disposal facility or contractor which accepts such earth or other material, and will never pass to or vest in the State. Once the PUSTS have been removed, disposed of and the tank pit and chase lines backfilled to grade in accordance with Exhibit "B", the Company will notify the State, in writing, that such actions have been accomplished. The State shall, after receipt of said letter, have the right to inspect the Property to ascertain that the removal and disposal of any PUSTS and backfilling of the tank pit and chase lines to grade have been done in compliance with the above requirements and regulations. If, in the opinion of the TCEQ additional work is required to effectuate the said removal and disposal, the Company shall perform such additional work until all requirements and regulations have been met.

ARTICLE II

A. After the satisfactory removal and disposal of the PUSTS, it shall be the responsibility of the Company to take any and all corrective or remedial action (“Corrective Action”) required by any federal, state or local agency for cleanup, removal, disposal, and abating of any and all soil contamination, groundwater contamination or any other contamination of the property caused by or due to the presence of any hazardous, non-hazardous, toxic, non-toxic or harmful waste, substance, constituent, or any derivative thereof, including but not limited to petroleum hydrocarbons or their derivatives ("Contamination"), to the extent required under applicable rules and regulations set forth by TCEQ in conformity with Article III below and/or the release or discharge of any “Contamination in, upon, over or under the Property.

B.	During the implementation of the Corrective Action, the State will allow the Company, or its agents, to enter upon the said Property to perform the Corrective Action so long as the State determines that said Corrective Action does not unreasonably interfere with the design, construction, maintenance and/or safety of any roadway or other facility of the State that has been or will be constructed on the Property. The responsibilities and obligations of this Article shall apply to the Company even if no PUSTS are found on or underneath the Property, but Corrective Action is required as a result of the presence of Contamination in the soil or the groundwater of the  Property, and/or adjacent properties (or in or affecting improvements located on any of such properties), caused by any release, discharge, or migration of any Contamination onto and under the Property, and/or adjacent properties (including, but not limited, to any larger parcel of land owned by the Company from which the  Property was once a portion). This Article shall in no way limit the Company's responsibility or liability for Corrective Action required by this Agreement and/or State and Federal law and regulations due to any release, discharge, or migration of any Contamination onto and under the said Property, and/or adjacent properties.

ARTICLE III

Upon completion of all required Corrective Action, including all necessary backfilling, the Company shall notify the TCEQ and request a letter or other written communication from the TCEQ stating, in part, that no further Corrective Action is necessary.

ARTICLE IV

A.	Any and all liability, costs, expense, fees and/or any and all other expenditures necessitated by the removal and disposal of the PUSTS and other materials as described in Article I above and necessitated by any Corrective Action, shall be borne solely by the Company except as noted in Paragraphs B and C below, and the obligation for payment of same shall be the sole responsibility of the Company.

B.	Subject to the requirements of Paragraph C below, the State will reimburse the Company for reasonable necessary expenses incurred by the Company to (1) remove the tank system from the Property, (2) obtain and test soil and water samples as required by the TCEQ in connection with the removal of the tank system,  (3) backfill the tank pit and chase lines to grade, in accordance with the aforesaid backfill and compaction specification, and (4) have the TCEQ review this matter and issue any documentation related thereto (NOTE, ANY AND ALL COSTS AND EXPENSES ASSOCIATED WITH CORRECTIVE ACTION AS DESCRIBED IN ARTICLE  II. A. ABOVE ARE SPECIFICALLY NOT CONSIDERED TO BE PART OF THE REASONABLE NECESSARY EXPENSES AND ALL COSTS AND EXPENSES IN ANY WAY ASSOCIATED WITH SUCH CORRECTIVE ACTION, DESCRIBED IN ARTILCE II.A. ABOVE, SHALL NOT BE REIMBURSED BY THE TEXAS DEPARTMENT OF TRANSPORTATION) Necessary Removal Expenses, in accordance with the applicable law, rules, and regulations and in the following manner and subject to the following exceptions and conditions, to-wit: In all cases, the State shall not pay from its funds any reimbursement to the Company for any and all costs, expenses, fees and/or any and all other expenditures related to or a part of any Corrective Action.

C.	It is understood and agreed that the State's obligation of reimbursement is contingent upon (a) the Company's compliance with any and all procedures under the Relocation Assistance Program adopted by the State, as the same may be revised on the effective date of this Agreement, and (b) upon the Owner's compliance with the Reasonable Cost Guidelines established by the TCEQ. 

ARTICLE V

In the event the Company fails to fulfill any of its responsibilities and obligations under this Agreement, the State may enforce specific performance of this Agreement, may undertake to perform any or all responsibilities set forth in this Agreement or pursue any and all other remedies, at law or in equity, to which it may be entitled. If the State elects to perform any or all responsibilities and obligations of the Company under this Agreement, the Company shall be liable to the State for any expenditures or costs necessitated by the performance by the State.

ARTICLE VI

It is understood and agreed that the Company may, at its sole cost and expense, carry comprehensive general liability insurance coverage against bodily injury and Property damage with a company authorized to do business in the State of Texas protecting the Company and the State, as an additional insured, against any and all claims of injury to persons or damages to Property a result of, or arising out of the performance of any and all terms of this Agreement by the Company and/or the State. Should the Company elect to obtain such coverage, the Company shall furnish the State proof of such insurance coverage provided.

ARTICLE VII

The Company shall comply with any and all applicable Federal, State and local laws, rules and regulations, including, but not limited to, any and all applicable rules and regulations promulgated by the TCEQ and any and all applicable terms and provisions of the Texas Water Code.

ARTICLE VIII

No waiver by the State of any default or breach of any term, condition or covenant of this Agreement shall be deemed to be a waiver of any subsequent default or breach of the same or other term, condition or covenant contained herein.

ARTICLE IX

This Agreement and all terms, provisions and obligations hereof shall be covenants running with the Property affected thereby and shall inure to the benefit of and be binding upon the Company and the State and their respective successors and assigns.

ARTICLE X

With the exception of the Indemnity Agreement, executed on the same date as this Agreement, this Agreement contains a complete expression of the Agreement between the parties, and there are no promises, representations or inducements except such as herein provided, and the terms of this Agreement cannot be varied or terminated except by the written agreement of the parties.


ARTICLE XI

Any notice provided for or permitted to be given hereunder must be given at the addresses designated below by (1) depositing same in the United States Mail, postage prepaid, registered or certified, return receipt requested; or (2) hand delivering the same to the party to be notified; or (3) established express delivery service that maintains delivery records.  Such notice shall be effective upon receipt, as evidence by the executed postal receipt or other receipt for delivery;

	If to the Company:
	
	If to the State:

	
	
	

	     
	
	enter name, P.E.,
TxDOT name of district District Engineer
[bookmark: Text9]Telephone:      
[bookmark: Text10]Email:      
Address:
[bookmark: Text11]     
[bookmark: Text12]     



The parties may change their respective notice addresses to any other location within the United States by giving notice of the change in accordance with this section.

ARTICLE XII

This Agreement shall be construed under and in accordance with the laws of the State of Texas. In case any one or more of the provisions contained in this Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision thereof, and this Agreement shall be construed as if such invalid, illegal or unenforceable provision has never been contained herein.
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	Entity or Individual

	
	

	By:
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	Title:
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	Date:
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	EXECUTION RECOMMENDED


	
	

	
	     , Right of Way Manager

	
	

	Date:
	     



THE STATE OF TEXAS

Executed by and approved for the Texas Transportation Commission for the purpose and effect of activating and/or carrying out the orders, established policies or work programs heretofore approved and authorized by the Texas Transportation Commission.

	
	

	
	     , Right of Way Division Director

	
	

	Date:
	     








[bookmark: _Hlk63427760][bookmark: _Hlk63426945]Acknowledgment
State of Texas
County of      

This instrument was acknowledged before me on 										  by														.  The acknowledging person personally appeared by:

[bookmark: Check1]|_| physically appearing before me.

|_| appearing by an interactive two-way audio and video communication that meets the requirements for online notarization under Texas Government Code, Chapter 406, Subchapter C.



																	
								Notary Public's Signature
																												

[bookmark: _Hlk63426994]Business Entity Acknowledgment
State of Texas
County of      

This instrument was acknowledged before me on 									          by  										, 							 of 															             , a 						                                                         , on behalf of said business entity.  The acknowledging person personally appeared by:

|_| physically appearing before me.

|_| appearing by an interactive two-way audio and video communication that meets the requirements for online notarization under Texas Government Code, Chapter 406, Subchapter C.




																	
								Notary Public's Signature
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EXHIBIT B
BACKFILL AND COMPACTION STANDARDS
UNDERGROUND STORAGE TANK REMOVAL


PART 1 ‑ GENERAL

1.01:	WORK INCLUDED

A.	Furnish all tools, labor, equipment and materials and perform all operations required to backfill excavation.

1.02:	SUBMITTAL

A.	Quality assurance test reports

PART 2 ‑ MATERIALS

The following specifications 2.01(A) and (C) shall apply only to clean fill material brought to the site.  The following specifications 2.01(B) and (C) shall apply to contaminated fill material excavated at the site.

2.01:	 FILL MATERIAL

A.	Clean fill material for excavation backfill shall consist of granular soil, free of organic, deleterious materials, clay lumps and hazardous substances or waste material defined by the Resource Conservation and Recovery Act (RCRA) Section 3010 and Parts 261, as amended. In addition, embankment material shall consist of suitable earth material such as loam, clay, or other materials as approved by the State.

B.	Contaminated fill material for excavation backfill shall consist of granular soil, free of organic, deleterious materials, clay lumps and hazardous substances or waste material defined by the Resource Conservation and Recovery Act (RCRA), 40 C.F.R. Part261, as amended, except as allowed by 30 T.A.C. Chap. 334, Subchap. K, Storage, Treatment, and Reuse procedures for Petroleum-Substance Contaminated Soil, as may be amended. However, the State reserves the right to reject such reuse of soils on a case by case basis. In addition, embankment material shall consist of suitable earth material such as loam, clay, or other materials as approved by  the State.

C.	Fill material shall meet the requirements of Item 132 (Embankment) from the State’s Standard Specifications for Construction and Maintenance of Highways, Streets, and Bridges (2014):

	Testing Requirements

	Property
	Test Method
	Specification Limit

	Liquid Limit
	Tex-104-E
	≤ 40

	Plasticity Index (PI)
	Tex-106-E
	3 – 25







Part 3 ‑ EXECUTION

3.01:	BACKFILLING EXCAVATION WITH EXISTING EXCAVATED SOILS OR CLEAN FILL      		MATERIALS:

A.	Place select fill material in excavation in maximum loose lifts not to exceed 10 inches.

B. Use Tex-114-E to determine the maximum dry density (Da) and optimum moisture content (Wopt).  Field density determination to be made in accordance with the following requirements of Test Method TEX‑115‑E, Table 2, Field Density Control Requirements: .



C.	The backfill shall be finished to an elevation no lower than the surrounding natural ground and shape to drain. 
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